RGARD W TAYLAR LUA B TALCR
JON PARKER  AND ROY LYNCH

| BLA 95-153 Decided July 2, 1997

Appeal froma Decision by the Galifornia Sate Gfice, Bureau of
Land Managenent, decl ari ng seven clai ns (CAMC 59015 t hr ough CAMC 59018,
CAMC 151413, CAMC 151414, and CAMC 164055) abandoned and voi d by operation
of law

Affirned in part and reversed in part.

1 Mning Qains: Rental or dai mMintenance Fees: Sl |
M ner Exenption

The regul atory provisions promul gated to inpl enent the
Departnent of the Interior and Rel ated Agenci es
Appropriations Act for Hscal 1993, Pub. L. No. 102-
381, 106 Sat. 1374 (1992), which preclude a snall
mner exenption for clains not held under a valid
notice or plan of operations, do not require a cl ai nant
to have all of the clains subject to approved notices
or plans of operations to qualify for a snall mner
exenption. Wien a party holding 10 or fewer clains
neets the requirenents for a snall mner exenption for
sone clains, the fact that not all of the cla ns
qualify for a small miner exenption does not preclude
exenpt i ng those that do.

APPEARANCES R chard W Taylor, Lula B Taylor, John Parker, and Roy
Lynch, pro sese.

(P N ON BY ADM N STRATI VE JUDGE MULLEN

R chard W Taylor, Lula B Taylor, John Parker, and Roy Lynch have
appeal ed a Novenber 4, 1994, Decision issued by the Galifornia Sate
dfice, Bureau of Land Managenent (BLM), declaring the Gl den Key #1, #2,
#3, and #4 placer mning clains (CAMC 59015 t hrough CAMC 59018), the K & R
#1 and #2 | ode mining clai ns (CAMC 151413 and CAMC 151414), and the KPTL #1
| ode mining clai m(CAMC 164055) abandoned and void for failure to either
pay the $100 per claimannual rental fees for the 1993 and 1994 assessnent
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years or obtain a snmall mner exenption by August 31, 1993, as required by
the Departnent of the Interior and Rel ated Agencies Appropriations Act for
H scal 1993 (1993 Appropriations Act), Pub. L. No. 102-381, 106 Sat. 1374
(1992). VU

h August 30, 1993, Ednond Key, Raynond Mendosa, R chard W Tayl or
and Lula B Taylor, and Derrel L. Smth filed for exenptions from paynent
of rental fees pursuant to the requirenents of Pub. L. No. 102-381 (snal |
mner exenption) for assessnent years 1993 and 1994. Key filed for
exenption, listing the Gl den Key #1 through Gl den Key #4 (CAMC 59015
through CAMC 59018); K & R#1 and K & R #2 (CAMC 151413 and CAMC 151414);
and KPTL #1 (CAMC 164055). 2/ Mendosa filed for exenption, listing the
KPTL #1 (CAMC 164055) and ol den Key #3 (CAMC 59017) in his exenption
certificate. Rchard W Taylor and Lula B. Taylor filed for exenption,
listing the KPTL #1 (CAMC 164055) and the Gol den Key #3 (CAMC 59017); and
Derrel L. Smth filed for exenption listing the KPTL #1 (CAMC 164055) and
the Gl den Key #3 (CAMC 59017). 3/

The regulations in effect when the clainants filed their snal | mner
exenption certificates provided that "[t]o qualify for an exenption from
the rental fee requirenents, a snall mner shall [hold] * * * mning clains
* * * under * * * [o]ne or nore Notices or approved A ans of (perations
pursuant to parts 3802 or 3809 of this title* * *," 43 CF R § 3833.1-6
()(4)(i); 58 Fed. Reg. 38199 (July 15, 1993); 58 Fed. Reg. 41184 (Aug. 3,
1993) .

1/ The BLMs Nov. 4, 1994, Decision identifies the owership interests
inthe seven clains as follows: Golden Key #1 through #4 pl acers (CAMC
59015 t hrough CAMC 59018), Ednond Key and Harold Shider; K& R#1 and

#2 (CAMC 151413 and CAMC 151414), Qifford Key; KPTL #1 | ode (CAMC 164055),
Ednond Key, Harold Snhider, Rchard Tayl or and Roy Lynch. R chard W Tayl or
identifies his partner on the KPTL #1 as Roy Lynch, not Ron Lynch as stated
in BLMs Decision. (SRat 3.)

2/ The record contains assessnent work notices for the 1991 and 1992
assessnent years. Those notices identified John E Parker and Qifford
Key as the owners of the K& R#1 and the K& R#2 clains. Parker was

not identified as a claimant in the Nov. 4, 1994, BLM Decision, but has
appeared as an appel lant in this case.

3/ The snall mner exenption certifications filed by Mendosa, Smth, and
R chard and Lul a Tayl or al so sought snall mner exenption status for clains
identified as Tingl ey's Ledge (CAMC 190404) and Triple T (CAMC 231043),
which are not at issue inthis appeal. Smth was not naned in BLMs

Deci sion of Nov. 4, 1994, was not served wth a copy of the Decision, and
has not appeared in the appeal. Because Smth is not a party to the
Decision or this appeal, his interests are not affected by BLMs Nov. 4,
1994, Decision. Patsy A Brings, 98 IBLA 385 (1987); see also HramB.
Vébb, 105 I BLA 290, 310-12, 95 Interior Dec. 242, 255-56 (1988), aff'd sub
nom V¢bb v. Lujan, 960 F.2d 89 (S9th dr. 1992).
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Inits Decision, BLMacknow edged that when Key, Mendosa, Smth,
and the Taylors filed their small mner exenptions, the Gl den Keys
and KPTL cl ai ns were subject to approved plans of operations. No plan
or notice of operations had been approved for the K & R cl ai ns.
(Decision at 2.) The Decision noted that the clainants failed to file an
affidavit of assessnent work notice for the K& R#1 and #2 | ode mni ng
clains (CAMC 151413 and CAMC 151414) with BLMon or before Decenber 30,
1993, pursuant to 43 CF. R 8§ 3833.1-7(b)(1). (Decision at 3.)
Additionally, BLMstates that the clainmants did not pay the $100 per clai m
rental fees for the 1993 and 1994 assessnent years for any of the clains.
(Decision at 3.)

The BLMfirst found the Appellants ineligible for the small mner
exenpt i on because the K& R#1 and #2 clai ns were not subject to an
approved plan of operations. It then found all of the clai n& abandoned
and void for failure to either pay annual rental fees or obtain a snall
mner exenption. (Decision at 2.)

Intheir statenent of reasons (SR, Appellants rai se a nunber of
argunents. V& have examned each and find nost not to be rel evant.
However, the assertion that BLMincorrectly rejected the snal | mner
exenption for all seven clains because only five of those clains were
subj ect to an approved pl an of operations has nerit.

Under the 1993 Appropriations Act a mining clai nant was required to
pay annual rental fees of $100 per claimfor the 1993 and 1994 assessnent
years or obtain a small mner exenption by August 31, 1993. In rel evant
part, the 1993 Appropriations Act provided that

for fiscal year 1993, for each unpatented mining claim mll or
tunnel site on federally owned lands, in lieu of the assessnent
work requirenents contained in the Mning Law of 1872 (30 US C
28-28e), and the filing requirenents contai ned in section 314 (a)
and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as provided otherwise by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before
August 31, 1993 in order for the claimant to hol d such unpatent ed
mning claim mll or tunnel site for the assessnent year ending
at noon on Septenber 1, 1993 * * *,

Pub. L. Nbo. 102-381, 106 Sat. 1374, 1378 (1992). A substantially
identical provision required mneral clainmants to pay, on or before

August 31, 1993, a $100 rental fee to hold an unpatented mining claim mll
site, or tunnel site during the assessnent year ending at noon on Sept enber
1, 1994. 1d. The legislation provided that "failure to nake the annual
paynent of the claimrental fee as required by this Act shall concl usively
constitute an abandonnent of the unpatented mning claim mll or tunnel
site by the clainant * * *." 1d. at 1379.
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The 1993 Appropriations Act provided for an exenption fromthe $100
per claamfee if aclaimant held 10 or fewer clains and was " produci ng
under a valid notice or plan of operation not |ess than $1,500 and not
nore than $800, 000 i n gross revenues per year" or is "performng
expl oration work to disclose, expose, or otherw se make known possi bl e
val uabl e mneralization * * * under a valid notice or plan of operation;
and * * * has less than ten acres of unreclai ned surface di sturbance from
such mining activity or such exploration work." 1d. at 1379. A qualifying
claimant could "elect to either pay the claimrental fee * * * or * * * do
assessnent work, * * * neet the requirenents of 43 US C 8§ 1744(a) and (c)
(1994), and certify the perfornmance of * * * assessnent work to the
Secretary by August 31, 1993." 1d. Anidentical provision allowed an
exenption for the 1993-94 assessnent year. Id. at 1378-79.

The record contains Appel | ants' exenption certificates for the 1993
and 1994 assessnent years. The record al so shows, and BLMs Deci si on
acknow edges, that five of the seven clains (Gl den Key #1 through #4 and
the KPTL #1) were subject to approved plans of operation when Appel | ants
filed their small miner exenption certificates. Two of the seven clai ns
(K& R#1 and #2) were not under an approved pl an of operations, and no
rental fees were paid and no assessnent work affidavits were filed for
t hose cl ai ns.

[1] In Rchard W Taylor, 136 | BLA 299, 302, 303 (1996), we exan ned
the regul atory provisions inplenenting the 1993 Appropriations Act to
determne whether a clainant hol ding 10 or fewer clains was required to
have all of the clains under a notice or plan of operations to qualify for
a snall mner exenption. At issue was the question of whether the clai nant
could qualify for a snall mner exenption for those clains under a valid
notice or plan of operations and pay rental fees for those which were not.
V¢ concl uded that the regul ations all owed a clai nant hol ding 10 or fewer
clains to qualify for a small mner exenption for clains subject to an
approved pl an of operations and to pay rental fees for clains not naned in
an approved plan of operation. Id. at 303.

Wien anal yzi ng the 1993 Appropriations Act, we noted that there was

nothing in the 1993 Appropriations Act preventing a cl ai mant

hol ding 10 or fewer clains frompaying rental on a portion of
themand seeki ng an exenption on the bal ance. This act does not
nandate that a clainant hold all of the clains as a group. Sone
of the clains may be mles apart, or even in another state. So
long as the aggregate nunber of clains is 10 or fewer, each claim
shoul d be consi dered separately. The regul ation provi des
that"[f]ailure * * * to pay the rental fee * * * or file the
[certified statenent] * * * wthin the tine periods prescribed
therein shall be deened concl usively to constitute abandonnent of
the mning claam* * *." 43 CF. R 8§ 3833.4(a)(2) (1993)
(enphasi s added) .
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Id. at 303. As can be seen, the determnation that a claimis to be deened
abandoned and void for failure to conply wth the 1993 Appropriati ons Act
isto be nade on a claimby-claimbasis. The requirenent that the cl ai nant
hold 10 or fewer clains is applicable to the claimant. The approved mni ng
pl an of operations and paynent of $100 requirenent are applicable to the
claim not the clainant. Failure of one claimto neet the requirenents of

the 1993 Appropriations Act is neither fatal nor contagi ous to other
clains. 4/

There is no evidence that any of the clainants hel d nore than
10 clains. Small miner exenption certifications were filed for the
Gl den Key #1 through #4 clains and the KPTL #1 cl ai m ( CAMC 164055).
Those cl ai ns were under approved pl ans of operation at the tine
Appel lants submtted their small miner exenption certifications, and
claimants qualified for a small mner exenption for those five clains.

The K& R#1 and #2 clains were not naned in an approved pl an of
operation. Key neither paid the required rental fees nor filed the 1993
and 1994 assessnent work affidavits for those clains. The K& R#1 and
#2 clains were not nmai ntai ned as required by the 1993 Appropriations Act
and those clains are properly deened abandoned and voi d.

Pursuant to the authority del egated to the Board of Land Appeal s
by the Secretary of the Interior, 43 CF. R 8§ 4.1, that portion of the
Novenber 4, 1994, BLMDecision finding the K& R#1 and K & R #2 | ode
mning clains (CAMC 151413 and CAMC 151414) abandoned and void is affirned,
and the portion of the Decision finding the Gl den Key #1 through Gol den
Key #4 placer mning clai ns (CAMC 59015 t hrough CAMC 59018) and the KPTL #1
| ode mining clai m(CAMC 164055) abandoned and voi d i s hereby reversed.

RW Millen
Admini strative Judge
| concur:

Franklin D Arness
Admini strative Judge

4/ If the logic applied in BLMs Decision was correct, it could al so be
said that if one claimneets the requirenents, that fact could rehabilitate
another claimthat does not.
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